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J
A.M. LAW SERIES

March 15, 1994

MARYLAND'S FIRST EVIDENCE CODE
RC1l13rks by Lynn Mclain, Profcssor
Univcrsity of Baltimorc School of Law

II.

III.

A.

The Rules will apply in all trials and hearings commenced on or after July 1,
1994.

B.

Exception:

in a criminal action regarding i·cnme<tl1egedlj·Cdii#riictedbefore
July 1, 1994, no evidence will be admissible against an acC1.ls~d:··~nless it also
would have been admissible under the pre-Title 5 law.

C.

Rules reported in January 7, 1994, Maryland Register, pp. T-1 et seq.; January
21, 1994, Maryland Advance Sheet, pp. xi-xcv (before 333 Md. 2); and 1994
volume of Md. Rules.

History of Tide 5 of the Maryland Rules
A.

Federal Rules of Evidencc, effective July 1, 1975.

B.

Uniform Rules of Evidence of 1974.

C.

The Rodowsky Committee Report (1977).

D.

Charge to the Rules Committee (1988).

E.

General following of organiZ4tion and numbering of federal rules.

F.

Adoption of Title 5 by the Court of Appeals, with its :unendments: 38th
state to adopt a code of evidence derived from the federal rules.

G.

Note: Tide 5 does not address privileges: the common law and (over 200)
statutes will continue to govern the law of privilege.

A four-minute mile through Title 5:
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Chapter 100-General Provisions

SCOPE OF RULES

5·101

General applicability of the Rules in all actions and proceedings in Maryland state
courts, with two classes of exceptions: proceedings to which Title 5, the Rules of Evidence
(except those pertaining to competency of witnesses; privileges also remain applio.ble, but
no reference here is necessary, beo.use rules of privilege are not found in Title 5), either
will be (1) inapplicable (e.g., small claims actions); or (2) applicable, but the court may, in
its discretion and in the interest of justice, decline to require strict application of them (e.g.,
court's determination of preliminary facts under Rule S-l04(a)). (See also conforming
amendments to related Rules.)
Intended to be consistent with current practice, except that the Rules clearly
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PURPOSE AND CONSTRUCTION

General purposes of the Rules of Evidence - fairness, efficiency, truth and justice:
consistent with current Maryland law.
5-103

RULINGS ON EVIDENCE

Objections, rulings, and offers of proof: consistent with current Maryland law.
Statement of specific ground for object..ion generyJlr~?t}:#.q?i!~, unless requested by
court.

5-104

PRELIMINARY QUESTIONS

Proof of preliminary facts on which questions of admissibility of evidence hinge:
consistent with current Maryland law.

Specw provision regarding question of volunuririesi"ofC6nfessio'n if, at a
suppression hearing, the judge has ruled an accused's confeSsion tob~voluntary, and the
accused subsequently ukes a ·second bite at the apple" and testifies at trial before the trier
of fact that the confession was involuntary, the accused will be subject to wide-open cross
examination. That trial testimony will not be considered to be testimony on a
"preliminary matter of admissibility."

5-105

LIMITED ADMISSIBILITY
Limiting instructions on request: consistent with current Maryland law.
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5-106

REMAINDER OF OR RELATED WRITINGS OF RECORDED
STATEMENTS

Under the common law 7ru~~(jfc§mpl~tefi~~~ when part of an unrecorded oral
statement or conversation, a writing, or arecorded'statement is offered by one's opponent
on direct examination, one may offer on cross-examination any other part that is necessary
to put the first-admined part in context, so that it will not be misleading.

The common law rule remains unchanged: the Rule is a complement to it.
Chapter 200-Judicial Notice
5-201

JUDICIAL NOTICE OF ADJUDICATIVE FACTS

Judicial notice of adjudicative facts: conclusive in civil cases, so that evidence may
not be introduced to disprove a noticed fact. On the other hand, in criminal cases, the
jury must be instructed that it may, but is not required to, accept as conclusive any
judicially noticed fact adverse to the accused.
Chapter 300-Presumptions in Civil Actions
5-301

PRESUMPTIONS IN CIVIL ACTIONS

(a) Effect
Effect of rebucuble evidentiary presumptions (not mere permissible inferences md
not just statements of who bears the ultimate burden of persuasion - jVhichkllidof
presumption is involved is an imponant threshold questionofIawf(Ji.thecourt,j~st as it
is under current practice) in civil C2.Ses: codifies Grier v. Rosenberg, nuddleground
bet","een the strict "bursting bubble" approach and the Morgan approach of shifting-theultimate-burden of persuasion. The effect of the Rule is that the presumption
burden of production of evidence to the opponent of the pre.sumption.Dependingon··
what evidence, if any, that party presents to disprove the presume~Jac:t.,.theC()':l:l't.may
direct a finding for either party as to the existence or non-existence.ofJ.I1eprerumed.faCi
(e.g., hay wagon case; partnership car case, MaryL:md Evidence § 301~2.c)for it: m~ysend
the issue to the jury for its resolution (facts of Crier).
.....
'" ....... .

a
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The Rule is intended to give the court appropriate flexibility, so that a jurr.~questi~n
will remain if appropriate, and to facilitate the court's avoiding having to direct a(judgment
against the party who enjoys the benefit of a presumption, simply because the oppon~~
has offered self-serving testimony as to the non~xistence of the presumed fact (eg., "T-bat
was my chauffeur's day off. He was not authorized to drive the car. H).

(b) Inconsistent presumptions

~~~*i~1!!~!'~!&!rf~~:!g!~f~~~: ~~~~~: :dal:o~~lyJ::i~~:r

that it
carries the daYt both shall be ignored.

5-302

APPLICABILITY OF PRESUMPTION OF ANOTHER
JURISDICTION IN CIVIL ACTIONS

Because the effect given to a presumption may determine the outcome in a case, m~
M#r,x!~~q§BHtB{!j~S!:::.1~;£9allie:P5::1ai:.pijp.§p.!~#'1:iMi.eY#:f::.~EPI.;1M~~.t98~:!
p.f~mpp'q.#;
it shall give the presumption the same effect as it has in the other
•.......... "]", ..... : ........... .
)UnswctlOn.

:.: .:.:.:.:.:.

Chapter 400--Relevancy and Its Limits

5-401

DEFINITION OF "RELEVANT EVIDENCE"

, ... ;,,<!?:fi~ition of "relevant evidence:" ~§Y#pi~:;E8ffiffi§·~:]a!{:ff§.f¥.Ei!1~fX;[~::.iff!:~ym
IntC):one~rrn~

5-402

RELEV ANT EVIDENCE GENERALLY ADMISSmLE; IRRELEVANT
EVIDENCE ADMISSIBLE

Irrelevant evidence is inadmissible; releVirifeVide.riCiiSadriiissibleuiile$SOtnet:WiSe
:.................:. . :<.....::. . :. . . . . . :.:.;.:.:. . .;.:.:::............:.:. ;......<.:.:..... ;:. . t,.;:...:.. :: ........:<. . ::.;,.:.::;.;.:.:.:..:. . . :.:.:.:;.:. . . . :.
Exclusionary rules created by case law that is not inconsistent with the Rules· In
Title 5 are not implicitly overruled.

prpYickd.
5-403

EXCLUSION OF RELEVANT EVIDENCE ON GROUNDS OF
PREJUDICE, CONFUSION, OR WASTE OF TIME

The all-important .clean-up batter: theCdciithu·diScienontdeiclild.e-··i4eYiiit.
eviaericeitit~.piq~~tbivalu~.is~bStantially outweighed by the. zjsIt(,ftirifaripr~judice;
:....::.t:..:·:c.:.··..... c.c:.· c.' ... c·:.".·:··· .. :·.... ··::.·.···f· ..•... :c .. ···:·Th···:····R . ·l···········l· . .......
.h········· ... J~..." ....... ,. ""Jr.:;:........ ,... :. . . . . ·h·····:·····,·
COIUUSlon,:Ot';::yraste:Q
.c:ume;;:
IS
U e app xes even w en evz.aence may (l/Kt not w en zt
.
;;sh;lI1~·';;J;Zit'iJ;;;;;;;,amore specific Rule.
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5-404

CHARACTER EVIDENCE NOT ADMISSIBLE TO PROVE
CONDUCT; EXCEPTIONS; OTHER CR.Th1ES

(a) Character Evidence Generally
(1) In General
Character evidence is generally inadmissible to prove conduct in accordance with
character: t~~.;:pt§e!B~I~:: Consistent with current Maryland law.

(A) Character of Accused

(B) Character of Victim
Exception "applicable iSto·peitineniiraiior:~:yiCi:lDi?Siri~iri¥·fase{onlX~ the
accused may offer unfavorable evidence of the·vici;rn:; s··pertin~nt cha~actertr;Ut·(~g. ~
violence); the prosecution then may offer favorable character evidence of the victim (or, in
a homicide case only, to rebut evidence that the victim was the first aggressor). (Methods
of proof: opinion and reputation testimony. See Rule 5-405(a)).
(C) Character of Witness
Exception applicable to permit impeachment and rehabilitation of credibility of a
witness who has testified at the trial or hearing by evidence regarding the witness's
character for telling the truth. (See Rules 5-607, 5-608, and 5-609.)
(2) Definitions
The Rule treats a child alleged to be delinquent as an accused.

(b) Other Crimes. Wrongs, or Acts
Character evidence of other crimes, wrongs, or acts - which are proved by cleaiind
convincing evidence - may be admitted for purposes other than proving "propensity I" e.g.,
motive, intent. The Rule does not incorporate tbe notice requirement added to the Federal
Rules of Evidence in 1991. Consistent with current Maryland law.

5

5-405

METHODS OF PROVING CHARACTER

(a) Reputation or Opinion
Opinion and reputation testimony are equally admissible on direct examination of
character witnesses.
Those witnesses may be cross~xam.ined about their knowledge of relevant specific
instances of the principal witness's conduct. The Rule is consistent with former Maryland

~~~~~S1~~i1i~~~~.I1!!!~~:~~~~{~)
5-803(21)).

(b) Specific Instances of Conduct
When character is an essential element of a charge, claim, or defense, under the
substantive law, e.g., when negligent entrustment is alleged or when truth is raised as a
defense to a defamation claim, character may be proved by evidence of specific actS, as well
as by reputation or opinion testimony. Consistent with Maryland law.

5-406

HABIT; ROUTINE PRACTICE

Admissible evidence of an individual's specific habit or a business or other
organization's routine practice, when offered to show that the individual or entity followed
that practice on the occasion in question. Consistent with current Maryland law.

5-407

SUBSEQUENT REMEDIAL MEASURES

Evidence of S'U bsequent remedial mearures:the Ru.lef6IIOws:thc~Siioiiariceofilie
Federal.. Rule of. Evidence md, unlike current Maryland
case law;p' roVides
for·no·stancwd
......................................
,..................................
:....... ·....··.·.w.·.w.·.·.,.·,
o f Oore exception.
The Rules Committee had proposed the addition of a subsection to the Rule,
addressing products liability cases. Remedial measures taken after a product is placed into
the stream of commerce would have been protected by the proposed Rule. The Court left
the issue of the Rule's appliOotioD to products liability cases to de'/elopineriithrough the"
case law.
.
.....
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5-408

COMPROMISE AND OFFERS OF COMPROMISE

(a)(1)-(3)
Evidence of compromise of a civil claim in dispute, offers to make such a
'd
d ' ............................... . ., ,.:." . ." ..
···.·:·.·.w.·.·.·.·.·····::...l: ..•...•
'II
comprOffilse, or con uct or statements rna e in comn~nuse;:n~ut1onsor.mc:watton Wl
be inadmissible to prove the validity, invalidiry, .··:~·;. ~';;:~~tM~t7hi~a;Um~'The ~tile:'goes
~"

,,~.".

w·· • .·· •• ·.··•·...

:~if~.~e.~~~rt4~~I~~~~~6~t~;;j~~~~I~~~~~~~11~{~~~· . ·

Preiudice............ ......
-.,:.,/), '-

'

:

(b)

The Rule does not provide a means to shelter evidence also obtained outside
compromised negotiations or mediation.

(c) The Rule precludeS such statementS frofulhemg·useaNeither:iS·:~bSiapr&e·eVi{3aice
of the validity, invalidir.y, or amount of a couif:;aaini·ii1(iiSptlte,oriO·iJjlp~as::l:pfior
inconsistent statement. Like current Marylan(r'1~w,'however,"it perrrutstheWuse"~fsuch"'"
statements for other purposes, such as to show bias,
.. d 'h" '"
' r ......................
«.:·'''·'....·:'':.··:=··.·.t".:.............
(d) Th e Rul e exten s t e protecoon lor comproInlsenegotI;nonSUIClVl.(cases:to
protect against the use oftnose civil negociationsiI.l!e!~~~£rimIDal·~iltG:. ·basedo~ the
same conduct. This is consistent with the federal case law. TbeRuledoes .nOt, however,
protea effortS to obstruct a criminal investigation·()r·pi9.~C:Ut;i()l1.···(See(c).f···
w .•...•..

w .................. : .. Ok ......... N .••. :.::.: •• : ••••••.•_ ...:.:.:.....:.:.:.'.:.•::.:.;••.•

5-409

PAYMENT OF MEDICAL AND SIMILAR EXPENSES

The Rule changes existing Maryland law by precludingtlie:idiiiiSSion6fevidence::of
furnishing, offering, or promising to pay medical and similar expenses for. an injUred ..... -......... .
person, when offered to prove the offeror/payor's civil or crimiiuJJiihilityJorthe mj\..ifY=
The Rule does not extend to offers to payor payment of propenydamages.···
.......w...

5-410

INADMISSIBILITY OF PLEAS, PLEA DISCUSSIONS, AND
RELATED STATEMENTS

(a)(1)·{4)

was

General inadmissibility against the defendant who made the plea or
a
participant in the plea discussions, of (1) guilty pleas, which were not accepted'
later withdrawn or vacated (this group does not include a guilty ph~a that is th~;ubjea of
an appeal from the District Court to the Circuit Court (see (c))]; (2)n6Io~ntendere'pleas.
(exception: attorney grievance proceeding (see Rule BV 10 e 1); or (3)-(4)' ru.u:ment.s.made
during Rule 4-243 or Rule 11 proceedings or during plea discussicHlS wit~·ap~.?s.e~t()r:···

7

or. were

I .
(b)

Exceptions

Sfueirients

(1) First exception:
madegtfniig·pJ#';·aiS~o.iii'::~?:!ii1e}~f~';iiY~
;. roceedin mOl be adiDissible under the~nileofcom]eteness~'jVhen':iUiotheI::sutement

~dein tf:..~q~1¥'?f.~~~.:~,p.l~ . o..r.. pI~"~i£E~:~~::psffi·.i#.!ffi4~~~i.t. .X'~';""'xvx,,,_,;

..,

~~~~~~i:@Eili;~:!~~~w~m~
Third exce tion: aamisSibilit:;;ol~;Stat!iiieiiiSTmaa.4Euiiaei:riiitb7iiidr5Iiithe

r~!d;~heii.~?#£~~~~,~!.I¥.':§.~~~~E!i~!~~j;re~littt~"x">'.:,,=>~vM;:·:M;N,·.··,*:~·,.W:WN.·~:,""''''''
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5-411

LIABILITY INSURANCE

General inadmissibility of evidence of liability insurance; possible admissibility for
limited purpose. Consistent with current Maryland law.

5-412

SEX OFFENSE CASES; RELEVANCE OF VICTIM'S PAST
BEHAVIOR
Maryland "rape shield" statute, incorporated by reference.

Chapter 600-- Witnesses

5-601

GENERAL RULE OF COMPETENCY

General rule that, except as provided by law, all persons are competent to be
Wltnesses.
The Committee note points out that a court could find that a particular witness is
not competent, because of insufficient memory or ability to express oneself or inability to
appreciate the need to tell the truth.

5-602

LACK OF PERSONAL KNOWLEDGE

General requirement of first-hand knowledge, with exceptions as to (1) the witness's
own date of birth and other matters of personal history (see Committee note) and (2)
experts (see Rule S-703).

8

5·603

OATH OR AFFIRMATION

Requirement of oath or affirmation in some form, to impress the witness with the
duty to tell the truth.

5·604

INTERPRETERS
Interpreters: qualification as experts and requirement of oath or affirmation.

5·605

COMPETENCY OF JUDGE AS WITNESS

5·606

COMPETENCY OF JUROR AS WITNESS

(a)

At the trial

Jurors may not testify as witnesses before the jury.
(b)-(c) Inquirv Into Validity of Verdict
Neither petit jurors' testimony nor theirstatemeDlS"may'beilsediiiincfUines'ititq
the validity of their verdicts or of sentences returned by them, as to (A}anYinatter
statement occurring during jury deliber.ttions; (B) theefft!ct'ofanythirigiJponajuror~5
mind or emotions; or (C) the juror's mental processes in. conneaionwith ·theve.rdi~ A
Committee note explains that the Rule does not address oraff~ct'thesecreCyo(grmd jury
p roceedin gs.

or'

5·607

WHO MAY IMPEACH

Rule 1-501, eliminating the common law voucher rule, so that one may impeach
one's own witness, is moved here. A Committee note explains that the Spence, 321 Md.
526 (1991), limitation remains.

5-608

(a)

EVIDENCE OF CHARACTER OF WITNESS FOR TRUTHFULNESS
OR UNTRUTHFULNESS
Impeachment and Rehabilitation bv Character Witnesses

(1) Impeachment by a ChaTaaer Witness
Unfavorable opinion or reputation testimony as to another witness's character trait
for truthfulness.
9

(2)

Rehabilitation by a Character Witn~S

Favorable opinion or reputation testimony as to an impeached witness's character
trait for truthfulness, when the method of impeachment constitutes an anack on the
witness's character for truthfulness.
Witn~'s

(3)

Limitations on Character

(4)

Impeachment of a Character U7itn~

Testimony

.

~ chara.cter\vitriessdi·:Who has ~jve:i·ei~5J~~e~h.·~!~;;gt ;~:f:{~e~~.;:gg1Ff:io#:·~?f
reputation testunony on reet exammat10nastdan?~~~;.~1~.~!L~~~~.~.tro,r
truthfulness, ma bei
ached on cross-examinationh;·bem'·'\askea:;~uitihioihe:r.
prior
including prior
opmlOn or reput2tton.

wi~~s's

s~e?fic~,

con~~ai~;;;~~jij'~'''!.2§~~il§:f.~~;·:!~~:?pp§'!fF§

Upon objection, a showing must beffiac1e bOth'1:h3£(!r;a"'rez~hableJaCtu~h;sis
exists for asserting that the: prior act occurred, and {1} ·theac:t·is.reley.~t!o: ..t.h.~()iher·····
witness's reputation or to the character witness's op.iILi?~r ...................... ,.................. .
Rule 5-608(a) is consistent with current Maryland law, except that under the Rule:
(1) a character witness may not testify to an opinion as to whether the principal witness
testified truthfully; (2) on direct, a character witness may not testify to specific acts of
truthfulness or untruthfulness by the principal witness (see also supra Rule 5-405); and (3)
on cross of a character witness, specific instances may be inquired into - on objection only if a foundation is laid, including a reasonable factual basis for asserting that the prior
instances occurred.

(b)

Impeachment by Examination Re~ardin~ Witness's Own Prior Conduct not
Resultin~ in Convictions

Impeachment, in the court's discretion, by prior bad acts not having resulted in
conviction: consistent with current Maryland law, except for a caveat like that listed in 5~08(a}(4) above, i.t., upon objection, a showing must be made outside the hearing of the
JUry that a reasonable factual basis exists for asserting that the witness committed the prior
act.
10

(c)

Effect on Privile~e A~ainst Self-Incrimination

Privilege against self-incrimination is not waived by witnesses as to matters relating
only to credibility, such as contemplated in 5-608(b) above.
, 5-609

IMPEACl-ll\1ENT BY EVIDENCE OF CONVICTION OF CRIME
Impeachment by prior conviction: current Rule 1-502:

(a)

Generally

To be admissible, prior convictions either of infamous crimes or of other crimes
relevant to credibility must pass a balancing test: their probative value outweighs the
danger of unfair prejudice. See Beales, 329 Md. 263 (1993); Giddens, 97 Md. App. 582
(1993), em. granted.

(b)

Time Limit
Bright lin~ of 15 years since the date of conviction.

(c)

Other Limitations

Inadmissible if on appeal; if time period for appeal has not expired; if the witness
has been pardoned; or if the conviction has been reversed or vacated.
(d)

Effect of Plea of Nolo Contendere

Nolo pleas followed by a sentence (even a suspended sentence) are convictions for
purposes of Rule 5-609.
5-610

RELIGIOUS BELIEFS OR OPINIONS

Witnesses' religious beliefs generally inadmissible to enhance or impair c~edibility,
except when probative of bias.
. ..
5·611

(a)

MODE AND ORDER OF INTERROGATION AND
PRESENTATION: CONTROL BY COURT; SCOPE OF CROSSEXAMINATION; LEADING QUESTIONS
Control bv Court

Reasonable control by court of mode and order of questioning witnesses and
presenting evidence, in the interests of truth, efficiency, and protecting witnesses from
harassment or undue embarassment.
11

(b)

Scope of Cross~xamination

(c)

Leadin, questions

The Rule is generally consistent with former Maryland practice, but a bit broader
. h h R l' ·······::::::::lI·. . "'.:·:·:···"<W....
.. ·:.:.-·.W·''N. .'.
t han t he re Ievant statute, In t at t e u e ~nefiU y.nl'!muu: c:awnvon(~ec;;~Ot./Wltnesses
•identified with "~)~dveise·:pa.rty ...' See. e.g:~p~~;~.c'Volks':W;g:n~7;{;';;:;;7;;'C.;'596·:·
F.2d 681 (5thCir:l'979)'(dictum concerning employee of party opponent).
····"··:·:l·~·':?··:J'~m<'.:::."'".,,<."'':3:.:::;·'<~,,~»:.·c:··

5-612

WRITING OR OTHER ITEM USED TO REFRESH MEMORY

Present memory refreshed while ihe::·w.:it~ess3s'§ifYing: other parties may inspect
item, for impeachment only.
and introduce into evidence relevant partS' Of

thtrefresEing

5·613
(a)

PRIOR STATEMENTS OF WITNESSES
Examinin& Witness Concernin& Prior Statement

Questioning a witness about his or her prior statement: the Rule takes the midal;:
of-the-road between Queen C3roline's Rule andthe:fede~rti!~·:1]~:;I~iJ1~:d§riot:;w.: ..... ;
require counsel to disclose the witness's prior stdtement:tq:~~.jalit#§:p?o~.qU~()4Ing
the witness about it, but does require counsd to disdos#.:!~:;·indpy~:::~He:~itnesS:m·M.~ . ~' .
opportunity to explain or deny it before the end of.~nse1~s~~ati<inofthe:wiiriess:
.'
................. ........................."' ........................ ................................. .... :. .......•......
"

(b)

~

-

'

;

'."

Extrinsic Evidence of Prior Inconsistent Statement of Witness

GenenJly, extrinsic evidence of the wimess's priorinconsisierifstaternent willbe
permitted only if 5-613(a) has been followed, the witness has failed to:aamithaving made
the sutement, md the statement concerns a non-coUate141 matter...' The'interests of
might "otherwise require" as to impeachment of a non-testifYing hearsay declarant.

jusiice

5·614
(a)

CALLING AND INTERROGATION OF WITNESS BY COURT
Callin& bv Court

Witnesses may be called by the court (parties must be given reasonable opportunity
to object outside jury's presence). All parties may cross-examine.

12

(b)

Interro~ation by Court

Questioning of witnesses by the court. Codifies Maryland case law.

5·615
(a)

(b)
(d)
(e)

EXCLUSION OF WITNESSES
In General
Witnesses Not to be Excluded
Nondisclosure
Exclusion of Testimony

Sequestration of witnesses: generally consistent with former Rules 2·513, 3·513, and
4-321 (which are deleted by conforming amendments), Code, art. 27, § 620, and Maryland
case law.
(c)

Permissive Non-Exclusion

asuppo#

Subsection (c) of the Rule empowers the·couii·iriitSdi~~~t.i?l1c~~p~itllt.
person to remain int~ecourtroom during a chiid~~.~estin:l{)IlY.
.

5·616

...... .

IMPEACHMENT AND REHABILITATION-GENERALLY

The Rule summarizes for the convenience of counsel and the courts, the:nil(iS
concerning impeachment and rehabilitation of the credibility of a witness, an.d provides
cross-references as applicable. Except as noted above as to specific preceding Rules, the
Rule codifies Maryland case law.
(a)

Impeachment bv Inquirv of the Witness

The Rule catalogues - but does not limit - permissible methods of impeaching a
witness.

(b)

Extrinsic Impeachin~ Evidence

The Rule catalogues the occasions when extrinsic impeaching evidence may be
admitted, including the McCornUck test as to collateral matters.
(c)

Rehabilitation

The Rule catalogues - but does not limit - permissible methods of rehabilitation of
a witness whose credibility has been attacked.
The Rule conditions the admissibility of prior consistent statements on their being
logically rebutting of the impeachment that had occurred.

13

Chapter 700--0pinions and Expert Testimony
5-701

OPINION TESTIMONY BY LAY WITNESSES
Lay opinions: consistent with Maryland ose law.

5-702

TESTIMONY BY EXPERTS
Admissibility of expert testimony: consistent with Maryland ase law.

5-703
(a)

BASES OF OPINION TESTIM:ONY BY EXPERTS
In General
Permissible bases of expert opinion. Consistent with Maryland case law.

(b)

Disclosure to Iury

Court's discretion to permit disclosure io·the::jUij::·ofi:iUb"SiantiYe1Y:iriadrnissible
basis for an admissible opinion. Limiting instruction av.#i1.ableor.ireque5t7ConsisteIltwich
Maryland case l a w . · · · · ·
..
(c)

Ri~ht to Challen~e Expert

The Rule does not limit an opponent's right to test the basis of an expert's opinion.
Consistent with Maryland case law.

5-704
(a)

OPINION ON ULTIMATE ISSUE
In General

Opinions are not inadmissible merely on the ground that they embrace ultimate
issues in the case. Consistent with Maryland case law.

(b)

Opinion on Mental State or Condition

Expert opinion may be given as to an ultimate issue of an aCcUsed's criminal
responsibility, but Dot as to whether the defendant had a required intentormcntal Scite
constituting an element of the crime charged. Consisten·t· with Maryland·rue·law:
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5·705

DISCLOSURE OF FACTS OR DATA UNDERLYING EXPERT
OPINION

Chwges cuITentMaryLUld law by penruttiiig';.:~ri1ess·'the courtreqUir~·9fher.:w:iSe::·~
~aD expert to testify . ~,.h#.:()E1:te.r opinion.~~1i§~!J;g~:E~~E~fyi~~~,.~h~ I~~ ()~~~:·t:>.n .
which ieis
b.lse<t
.:;.;.;..y.........
'.... '..
"·.·.·.v.

5·706

(a)

COURT·APPOINTED EXPERTS

Appointment
In the court's discretion, on court's own initiative or on motion of a party.

(b)

Compensation
Funds which may be provided by law. In most civil actions, charged as cOSts to the

parties.
(c)

Disclosure of Appointment
Disclosure to the jury, in the court'S discretion, that the witness is court-appointed.

(d)

Parties' Experts of Own Selection
Not limited by Rule 5·706.

Ch:lpter SOO··Hearsay

5-801

DEFINITIONS

Definition of hearsay: the Rule follows the fedecilrule.. It'rejeCiS:'tneNrommoii1awrule, insofar as it extended to implied 2.S5ertions from nonverbal, nonassei-tIve conductor
the type addressed in dictum in the classic English case, Wright v. Doe demo Tatham: The
eXTent to which implied assertions from verbal unerances are defIned asheaday:islefito······
development through the case law.
'" . '.. .
.....
(a)

Stltement

Either (1) an oral or written assertion or (2) nonverbal conduct intended as an
assertion, I.C., engaged in with a communicative purpose, as the equivalent of particular
words.
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(b)

Declannt
Person who makes a statement.

(c)

Hearsav

A statement, other than one made by the declarant while testifying at the trial or
hearing, offered in evidence to prove the truth of the matter asserted.

5-802

HEARSAY RULE

Hearsay is inadmissible, except as otherwise provided by rule, statute, or
constitution.
5-802.1

HEARSAY EXCEPTIONS-PRIOR STATEMENTS BY WITNESSES

Here the Rules deviate from the organizaiiori<oftlieF@e@R\llesofEvideIi&!~
which include no Rule 802.1. The Committee found Fed.R.~ E~id.· 80i internally" .
contradictory, in that it establishes a definition of hearsay in 801(c) and then provides in
801 (d) (l)(A)-(C) and (2) that four categories of statements, all of which meet that definition,
are not hearsay.
The Committee opted to put admissions of party opponents in Rule 5-803, with the
other hearsay exceptions as to which it does not matter whether the declarant testifies or is
available to testify.
The Committee noted that the other three of those categories in Fed. R. Evid.
881 (d) all require that the declarant testify at the trial or hearing and be subject to crossexamination concerning the statement. The only other hearsay exception to contain the
requirement that the declarant testify at trial was past recollection recorded, which is
codified in Federal Rule of Evidence 803(5). Thus, as had been done similarly in Hawaii,
the Committee combined that hearsay exception with those from Fed. R. Evid. 801(d), and
a Maryland exception for prompt complaint of rape and other sexual assault into a new
Rule 5·8C2.1.
The he~y exceptions set forth in Rule 5-802.1 permit substantive use of the
following categories of prior statements by a declarant who testifies at trialand is subject'to
cross-examination concerning the statement:
.
' " ...............
d
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•• ; . . . . .

• • • •• • ; .

(a)

(prior inconsistent statements)

(1). . . . glven···urider oaihsuojecf to:::ihe::'p'enil§t~::ofp#.iji#t.afainaI~: he3ririgoiother
··~:~~~;:~:~~ ,i..~!~l1g.·~··£~;~~::Jfef2I~:fe~·~~.·.ip.il:l··~.~:·f.~ <1············'···· ............ .

.

.

.•

.....T. :.·... "......·.w.·,.·...'·......·•...

(2Y

rOO'§.£§:~?::.1'-'t5t~ng·~cl sign¥.:Pltl!f~I~!~R::;gf

Qr"<~~d:

~

State, 331 Md. 549 (1993); Hawaii R. Evi . 802. 1(c).

(b)

(prior consistent statements) .

A witness's prior consistent statements, offered to rebut an implied or express
charge of fabrication or improper influence or motive. Consistent with Maryland case law.
(c)

(prior identification)

Prior statements of identification of a person made after perceiving the person.
Consistent ';J,:ith Maryland case law.
'
(d)

(Prompt complaint of sexual assault)

Prompt complaints of rape and other sexual assaults. The Maryland cases are
criminal and most concern rape. The Rule is extended to other ~aI.asSaultS, whenever
relevant, i.e., including civil oses.
..... ' ...,........... ............. ..... .
(e)

(Past recollection recorded)

The hearsay exception for past recollection recorded codifies Maryland case law,
except that the Rule provides that the written statement may be read into evidence but
may not itself be received as an exhibit unless offered by an adverse party. A Committee
note states that a writing that is not received as an exhibit should be marked for
identification.
.
....
5-803

HEARSA Y EXCEPTIONS: UNAVAILABILITY OF DECLARANT
NOT REQUIRED

Hearsay exceptions applicable, regardless whether the declarant is available as a
witness or testifies or not:
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(a)

Statement bv Party-Opponent
Statements of party-opponent ("admissions of a party opponent"), including:
(l)

The party's own statement;

(2)

Adoptive admissions, including tacit admissions;

(3)

Authorized statements;

(4)

Statements "by the party's agent or employee made during the agency or
employment relationship concerning a matter within the scope of the agency
······'··'·'·':.~;1··:·'''·-·:··'·B··
. ~'~,,:::"::p
..'·:·»:(n~...~.::::n:~'l:·~'n & Sales Co. v.
or em p 10 y mem " G
same.rwe::aS::····
.tcu:1n·~Dv-AiAenUUS
". ;.~ . . . -... ;. . ;.'·.>: ....... '.;.~:~»«·_]·~m
.. ::;·:w..-;:::**("·"X~·::;':·:;»N: ...·.·.·»::;,:-:·:-":·.·,,
Universal Leal Tobacco Co., 324 Mo. 147 (1991»;
...;.:.>;..,.;.....

(5)

Statements "by a co-conspirator of the party during and in furtherance of the
conspiracy. "

A Committee note makes clear that, wHerethere:ii:'iaiSpuie(riSsue'~io)
foundational requiremeni,e.g., scope of employment~:or·the~~c.#::9f~:~spiraEi;:::ili.e
court must make a finding on that issue before the staten:ient·maYheadm.itied:.,W,1leih~
the court may -bootstrap· by considering the ttaI:e~~~:i~~4.t~:~§'i~~~t.4.,~~¥.i!§e.
is left to development through the case law. Compare. e.g., Daugherty v. Kessler, 264 Md.
281 (1972) with Bourjaily v. United Scates, 483 U.S. 171 (1987).

(b)

Other Exceptions

(1)

Present Sense Impressions

Codifies Maryland case law.

(2)

Excited Ucce-rances

Codifies Maryland case law.

(3)

Then Existing Mental, Emotional, or Physical Condition

·State of mind" (consistent with Maryland C3.Se law, but not admissible to prove
",·hat someone other than the declarant did after the statement was made). Statement of
present physical condition (consistent with Maryland case law).
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(4)

Statements for Purposes of Mediozl Diagnosis or Treatment

Statements made for purposes of irieaidI'iieatmeni'·or.:·medicildiagn§s.iSin
contemplation of treamie.~t. Consistent with Maryland case law. .
. ............ ".

(5)

Recorded Recollection

[past recollection recorded is addressed in Rule 5-802.1(e).]

(6)

Records of Regularly Conducted Business Activity

(7)

Absence of Entry in Records Kept in AccorMnce with Subsection (b)(6)

Absence of entry in business record, offered to prove that the event did not occur.

(8)

Public Records and Reports

Public records and reports (this Rule not to override more specific statutes). The
Rule does not mandate following the broader' reading6f"faroial findings .. found iri:Beecb
Aircraft Corp. v. Rain~, 488 U.S. 153 (1988) than w~'adopted'mEl1S'W01'tb1J;Sheme'" ..
Lingerie, Inc., 303 Md. 581 (1985).
.. .
... '
..

(9)

Records of Vital Statistics

Records of vital statistics, except as otherwise provided by statute, e.g., Md. HealthGen. Code Ann. § 5-311 (medical examiner's records).

(10)

Absence of Public Record or Entry

Unless the circumstances indic4.te a lack of trustworthiness, absence. of public record
or entry (certific4.te of the custodian will suffice).

(11)

Records of Religious Org.mizations

Statements of personal or family history, contained in regularly kept records of
religious organization.

(12)

Marriage, Baptismal, and Similar Cerri/ioztes

To prove the marriage or other ceremony.
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(13)

Family Records

Family records concerning personal or family history.

(14)

Records of Documents AfJeaing an Interest in Property

Public office's records of documents affecting an interest in property, as proof of the
content of the original recorded document and its execution and delivery by each person
by whom it purports to have been executed.

(15)

Statements in Documents AJfeaing an Interest in Property

Unless circumstances indicate a lack of trustworthiness.

(16)

Statements in Ancient Documents

• Ancient documents": statements in aut1:i:enticared documents· (see Ru~e 5-901(b)(8»
that are at least 20 years old, unless circumstan,§es in~ic.ate:tlackof.tru~v.r?£thpes~.

(17)

Market Reports and Published CompiL:uions

Market quotations, lists, and other published compilations, generally used and
reasonably relied upon by the public or by persons in particular occupations.

(18)

Learned Treatises

On direct or cross of an expert witness, statements inIe2rnedt~tiSes) when the
treatises have been established as reliable by (1) the testimony or admission of the witness,
(2) other expert testimony, or (3) juclicial notice. Treatises may be re.ad into evidence but
may Dot be received as e x h i b i t s . · ·
..
(19)

Reputation Concerning Personal or Family History

Reputation, prior to the controversy before the court, concerning personal or
family history.
(1:))

Repucation ConcM77ing Boundaries or General History
(A)

Reputation, prior to the controversy before the court, as to
boundaries of, interests in, or customs affecting lands.

(B)

Reputation as to historical events important to the community, state,
or nation where they occurred.
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(21)

RepuU:ttion as to Character

Reputation of a person's character "among associates or in the community."

(22)

[Vacant)

(23)

Judgment as to Personal, Family, or General History, or Boundaries

Judgments ~·'pioofof facts of family histo'ry~gene@hiStofj<orJandJ,oundaries,
i.e., the types of faasaddressed in exceptions (19)and (20)· above,~s.-entia.l~9;:the
judgments.
(24)

Other Exceptions

The·catch:~~~

hearsay-exception. The Rule provides:

Under exceptional circumstmces, the following are not excluded by
the he~rs~y rule, even though the declarwt is available as a witness: A
statement. not speci.fiol1r. covered by .111y:o£ the foregoing exceptioos but
having equi~ent circumruntial gwnntees of trustwonhioelS,if thccOurt
determines th~t (A) the rutement is offered as evideru:.eof a m2Ierialfiia; (B)
the stateme::: is more prob2tive on the poille for which it.is offered. than
other evidence which the proponent ~Il prOCU11: through r~Ieefforu;
and (0 the general purposes of these rules and the interests ofjustkewill best
Ix served by admission of the st:Itemrnt into ~idence. A statementm~y not
be admitted under this exception unless the proponent of it make, known to
the adverse party, sufficiently in advance of the trial or hearing to· provide .the
.d.... erse party ~:ith :I f:lir opportunity to prepare to meet it. the intention to
offer the statement md the plrticuLm of it. including the name md address of
the decl:trmt.

my

Committee note: The residu:ll exceptions provided by Rule 5-803 (b)(24) md
Rule ~8=4 (b)(5) do not contempbte m unfettr:red exercise of judicial
discretion. but the\' do provide for tre:uing oeo;: md preRntly unanticipated
siru:uioos ~.. lUch demonst1"":lte l trust~·orthines.s within [he spirit of the
specilic::lly ruted exceptions. ~'ithin this fnmev..ork, room is left for growth
and development of the l:l~' of evidence in the he~rsay are:l, consistently with
the bro:ld purposes expressed in Rule 5-102.

It is intended th:lt the residual helrsl)" exceptions ~il1 be used Vf:r'/
:lnd only in e'Xcc:ptioo;u CU'cumsu.nc.es. The Committee does not intend
to establish a bro.1d license for trill judges to ldmit hearsay st:ltements that do
not fJll ""ithinone of the other exceptions contained in Rules 5-803 md 5-804
(b). The residull exceptions :Ire not me:lnt to :luthorize m:ljor judicial revisions
o( the he:Huy rule. including its present exceptions. Such m:ljor revisions :Ire
best accomplished by :lmendments to the Rule itself. It is intended th:lt in my
c:lse in which evidence is sought to be ldmitted under these subsections, the
tri.1l judge ""ill exercise no less c:lre. reflection, lnd caution than the courts did
under the common 13".· in estlblishing the now· recognized exceptions to the
he:lrs:lY rule.
1"":1 11:ly,
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5-804

HEARSAY EXCEPTIONS; DECLARANT UNAVAILABLE
Hearsay exceptions applicable only when the declarant is shown to be unavailable to

testify:
(a)

Definition of Unavailability
Unavailability includes situations in which the declarant:

(1)

is exempted from testifying by the court's ruling that a privilege
applies;

(2)

refuses to testify, despite a court order to do so;

(3)

testifies to a lack of memory of the subject matter (trial judge, under
Rule 5-104(a), would determine whether lack of memory existed);

(4)

is unable to be present or to testify because of death or physical or
mental illness or infirmity;

(5)

the proponent of the statementoffere1:FWidersuoseciion(b) haSbe'en
unable to procure the dedarant'sattendance(or, if the evidenceis'
offered under the hearsay exceptions. for dying declarations,
declarations ag:linst interest, or statements of personal' or family
history, has been unable to obtain the dedar.mt' sattendanc'e O'T
testimony) by process or other reasonablel1l~s~"'" ..

The Rule is, unlike the current MuyJand Rules regarding the admission of
deposition testimony, equ2Uy strict in civil and criminal cases as to what lengths a party
must go to obtain the trial testimony of a witness. The Rule requires process and, where
process is not an option, • other reasonable means."
(b)

Hearsav Exceptions
(1)

Former Testimony

Prior testimony in any action or proceeding, or deposition testimony taken in any
.lction or proceeding, v..·here the party ap.inst whom the testimony is now offered (or, in a
civil action, the party's predecessor in interest) had a similar motive to develop the
testimony (regardless whether on direct or cross).
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I

I

(2)

Statement Under Belief of Impending Death

Dying declarations:brOidened to periniiiheii":idriliSslon'""Ui'pi'oseanionsTor an
unlawful homicide, attempted homicide. or assaultwithintent.~ocommit"ahomicide
commited against the now l.l~a"aib.ble (throughl1otn~~<l~~ly"4~4>#.~d.3!:~t and in any
civil action.

(3)

Statement Against Interest

Declaration against (pecuniary, proprietary, or penal) interest (corroborating
circumstances required for admission of another's statement against penal interest that is
offered to exculpate the accused).

(4)

Statement of Personal or Family History

Declarant is now unavailable. Exception is slightly broader than Maryland case law.

(5)

Other Exceptions

The "catch-all" exception applicable when the declarant is unavailable. Otherwise,
identical to Rule S-803(b)(24).

5-805

HEARSAY WITHIN HEARSAY
Multiple hearsay.

5-806
(a)

ATTACKING AND SUPPORTING CREDIBILITY OF DECLARANT
In General

lmpelchment and rehabilitation of a hearsay declarant. The Rule permits proof of a
nontestifying declarant's prior inconsistent statement.

(b)

Exception

Admissions of statements of a party opponent, whether in the form of the party's
own sLltement or an adoptive admission. does not open the party up to impeachment.
Thus. the Sure cannot, by offering an accused's out-of-court statement, open the door to its
impeJchment of a nomestifying accused.
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Chapter 900--Authentication and IdentifiC3tion

REQUIREMENT OF AUTHENTICATION OR IDENTIFICATION

5-901
(a)

General Provision

Generally, the admission of evidence is conditioned on preliminary evidence of
authentication sufficient to support a finding by the trier of fact that the evidence in
question is what its proponent claims it to be. See Rule 5-104(b).

(b)

Illustrations
Non-limiting illustrations of methods of authentication:

(1)

Testimony

0/ Witness

With Knowledge

Testimony of a witness with personal knowledge (including "chain of custody"
evidence, but existing statutes are unaffected).

(2)

Non·Expert Opinion on Handwriting

Lay opinion on handwriting.
(3)

Comparison with Authentic.1!ed Specimens

Comparison by the court or an expert witness of, e.g., hair, fingerprints,
hand~.. riting. ~'ith items that have been authenticated (no special hurdles for handwriting
exemplars).
(4)

Circumstantial Evidence

E.g .. note found on dead body; reply telephone call.
(5)

Voict.' identification

~:itness need not have been familiar ";I.·ith the voice before the event in question.

(6)

Telephone Conversation

Outgoing telephone calls.
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(7)

Public Records

Public records (but certified copies are self-authenticating, see Rule 5-902(a)(4); see
also 5-902(a)(1)-(3)).
(8)

Ancient Document or Data Compilation

.. Ancien(C29.years old or more)
(9)

dOcUrrie~ts

(that don't look suspicious).

Process or System

Underlying process or system produces an accurate result, e.g., X-rays, computergenerated exhibits.
(10)

Methods Provided by Statute or Rule

Methods provided by statute or rule remain.
5-902
(a)

SELF-AUTHENTICATION
Generallv

Self-authenticating items (no evidence of authentication required as condition
precedent to admissibility as what proponent claims them to be - unless otherwise
provided by statute; of course, opponent remains free to offer evidence of inauthenticity):
(1)

Domestic Public Documents Under Seal

(1)

Domestic PuMic Documents A'ot Under Seal

Signed by officer, etc., whose signature is certified (see (b)).
(3)

Foreign Public Documents

Officially executed or attested. and, generally, accompanied by a final certification
(defined in (b)).
(4)

Certified Copies of Puhlic Records

See (b).
(5)

Official Puhlict1ciom

Publications purporting to be issued or authorized by a public agency.
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(6)

Newspapers and Periodicals

(7)

Trade Inscriptions and the Like

Trade inscriptions, labels, etc.

(8)

Acknowledged Documents

Documents acknowledged by notary, etc.

(9)

Commerci41 Paper and Related Documents

As provided by applicable commercial law.

(10)

Presumptions under Statutes or Treaties

Matters declared by statute or treaty to be presumptively authentic.

(11)

Certified Records of Regularly Conducted Business Activity

Certified copies or orginals of foreign or dome5ii(bUimess'>recoids;:tiackirig
foundation requirements of hearsay exception >803(b)(6)irequu-ements o(adv:mce notice
and opportunity to inspect. Cf Rules 2-510(g) and 3-510(g) (hospital recordS); 18 U.S.C:§
3505. See (b).
..

(12)

Items as to f(lhich Required Objections Not Made

Unless justice otherwi~ requires, items as to which pretnalobjecuOnS'arerequiied
by statute, rule, or court order.
.. .
...
'. ... . ... ... . ....

(b)

Definition
Definition of "certifies," "certificate," or "certification." Derived from Uniform

Rule.
5-903

SUBSCRIBING WITNESS TESTIMONY UNNECESSARY

Testimony of a subscribing v.·itness is not required to authenticate a writing, unless
otherv.·ise provided by statute.
5-1001

DEFINITIONS

Definitions applicable to the "best evidence rule." Consistent with current
Maryland law.
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5-1002

REQUIREMENT OF ORIGINAL

. Requirement of original writing, recording, or photograph to prove the content
thereof, except as otherwise provided by rule (see especially 5-1003) or statute. Consistent
with current Maryland law.

5-1003

ADMISSIBILITY OF DUPLICATES

Duplicates (including photocopies) are equally admissible as originals, unless it
would be unfair to admit the duplicate or a genuine question is raised as to the authenticity
of the original. Consistent with current Maryland law.

5-1004

ADMISSIBILITY OF OrnER EVIDENCE OF CONTENTS

Evidence other than the original may be used if, (a)-(c), the original is lost,
destroyed, unobtainable by reasonably available process or procedure, or in the possession
of one's opponent, or (d) the writing, recording, or photograph is not closely related to a
controlling issue in the case. The Rule dispens~ with the;::o1JlIIlon
"pe{:Jcing order- of
secondary evidence.
.'. . .... ..... . ........... .. .. .. . . . A .
.

law

5-1005

PUBLIC RECORDS

Proof of contents of public records by certified copy, by testimony of a person who
has compared a copy with the original, or, if neither type of copy can be obtained through
reasonable diligence, by other evidence.

5-1006

SUMMARIES

Summaries of voluminous writings, etc., that are otherwise admissible.
Requirements of notice and opportunity to inspect and copy. Consistent with current
Maryland law.

5-1007

TESTIMONY OR WRITTEN ADMISSION OF PARTY
Proof of contents of 'Q.·ritings. etc. by testimony or written admission of opposing

party.

5-1008

FUNCTIONS OF COURT AND JURY

Division of labor between judge and jury, with regard to application of the "best
evidence rule."
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